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A MESSAGE FROM THE PRESIDENT 


This message is being written 
on my return from the Institute 
on New Legislation. The attend- 
ance at this Institute far exceeded 
that of any of the previous In- 
stitutes on New Legislation which 
the Association has held in legis- 
lative years since 1949. There were 
264 who registered at Omaha, 110 
at Kearney, and 89 at Sidney. The 
bill which provoked the most in- 
quiry was L. B. 589. 

At Sidney the Institute consti- 
tuted part of the program of the 
annual meeting of the Western Ne- 
braska Bar Association, and it was 
our privilege to attend this very 
fine meeting of one of the oldest 
Associations in the state. 

me I was invited 
to attend the 
meeting of the 
} Central Ne- 
braska Bar As- 
| sociation at 
Broken Bow on 
May 28. In ad- 
dition to a busi- 
ness meeting 
there was an 
excellent pro- 
gram in the afternoon, followed by 
a banquet and address by Chief 
Justice Simmons in the evening. 
My attendance at the Sidney and 
Broken Bow meetings prompts me 
to repeat that I think one of the 
most enjoyable privileges of the 
President of the Association is to 
meet fellow lawyers at local Bar 
Association meetings. 


Since writing my last message 





Baron H. Kuhns 


for the April State Bar Journal I 
was the guest of the Kansas State 
Bar Association at its annual meet- 
ing on April 25-27, and also of the 
Iowa State Bar Association at its 
annual meeting in Des Moines on 
June 5-7. The practice is well es- 
tablished among all of the State 
Bar Associations in the Midwest 
for each of them to have as guests 
at their annual meetings the of- 
ficers of the State Bar Associa- 
tions of the surrounding states. At 
each of these meetings there was 
an opportunity not only to attend 
the various features on the pro- 
grams, but also to visit with the 
officers of the other State Asso- 
ciations concerning the activities 
and problems of these other State 
Associations, and I think this ex- 
change of information is very 
helpful. We will, of course, re- 
ciprocate these invitations at our 
annual meeting when, as in the 
past, the officers of other nearby 
State Associations will be our 
guests. 

I also attended the Regional 
Meeting of the American Bar As- 
sociation in Denver on May 9-11. 
A number of members of our As- 
sociation attended this meeting. 
The program of the meeting was 
very interesting, and the consensus 
seemed to be that the Denver Re- 
gional Meeting was one of the most 
successful regional meetings that 
the American Bar Association has 
had. 


On May 14 I was invited to 
speak at the annual meeting of 
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the Nebraska State Medical Asso- 
ciation. Our closer cooperation 
with the medical profession has 
been emphasized in a number of 
our activities in recent years, and 
I believe should be encouraged. 
It was particularly interesting to 
me to observe that the doctors as 
well as the lawyers are concerned 
with the problems of public rela- 
tions and professional discipline. 

Between the Kearney and Sid- 
ney meetings of the Institute on 
New Legislation, I returned for an 
evening dinner at Lincoln of the 
Committee on Joint Conference of 
Lawyers and Accountants. Both 
groups were represented by al- 
most the full membership of their 
respective committee members, as 
well as by the officers of their 
respective Associations. On this 
occasion the lawyers were the 
guests of the accountants. I am 
sure the items discussed will be 
included in the report made by 
the lawyer members of this Com- 
mittee. 

The Institute on Practice and 
Procedure and Labor Law, held in 
Omaha on May 3 and 4, was well 
attended. There were 240 in at- 
tendance, a number of whom have 
commented favorably upon this 
Institute. 

We have had three Institutes 
since the 1956 annual meeting. The 
fourth and final Institute will be 
in Omaha on September 6 and 7, 
sponsored jointly by our Associa- 
tion and the Creighton University 
Law School. Further details con- 
cerning the program of this Insti- 
tute are discussed elsewhere in this 


Journal. 

With the program for the Insti- 
tute on Practice and Procedure 
there was included a short ques- 
tionnaire on which the members 
of the Association were asked to 
list their preferences as to Section 
activities. This was intended as a 
guide for future activities of the 
Association, particularly in connec- 
tion with arrangements for the 
program at the annual meeting. 
You will be interested in the result. 
The following figures indicate the 
first preference of the lawyers who 
responded: 

Real Estate, Probate 


and Trust Law 282 
Practice and Procedure 119 
Insurance Law 119 
Taxation 91 
Municipal and Public 

Corporations 25 


The questionnaire called for a 
statement of the order of prefer- 
ence among the various Sections, 
and to have a more accurate re- 
flection, we are planning to tabu- 
late the answers somewhat as the 
national press associations tabu- 
late leading college football teams, 
so as to give the second and third 
choices a properly weighted place 
in the popularity standings. 
Because of his duties as Grand 
Exalted Ruler of the Elks, Mr. 
Blackledge will be unable to serve 
as Chairman of our Committee on 
Unauthorized Practice of Law dur- 
ing the balance of the year, and 
I have appointed Mr. Albert T. 
Reddish of Alliance as Chairman. 
In the message in the April Jour- 
nal I referred to plans for a law- 
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yer’s desk book. These books are 
now on order. We hope to dis- 
tribute the desk books late in Au- 
gust or early in September. I 
have had a sample copy with me 
at recent local bar and institute 
meetings, and the reception by the 
lawyers has been most enthusias- 
tic. The cost of this book and the 
distribution thereof will involve 
comparatively little expense to the 
Bar Association. More appropriate 
acknowledgment will be made at 
a later date, but I feel that the 
lawyers should know that most 
of the cost of this project has been 
underwritten by six corporate fi- 
duciaries, namely: The Continental 
National Bank of Lincoln, First Na- 
tional Bank of Omaha, The First 
Trust Company of Lincoln, Nation- 


al Bank of Commerce of Lincoln, 
Nebraska, The Omaha National 
Bank, The United States National 
Bank of Omaha. The Association, 
of course, will pay for the cost of 
the printed material included in 
the binder. Some local associations 
may wish to insert additional ma- 
terial of their own. For example, 
the Central Nebraska Bar Associa- 
tion has decided to print its re- 
cently adopted minimum fee sched- 
ule on paper which will fit the 
lawyer’s desk book. 

As I have indicated previously, 
I hope that no member of the As- 
sociation will hesitate to write me 
expressing any views or comments 
which in any way will tend to 
improve the effectiveness of the 
Association. 


DEAN TEPOEL HONORED BY 
OMAHA BAR ASSOCIATION 





At the banquet honoring Dean L. J. TePoel, center, Mr. George L. DeLacy, left, 
was the introductory speaker who presented Dean TePoel to members of the 


Omaha Bar Association. 
—Daily Record Photo 


Edward G. Garvey, right, is President of the association. 
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An Omaha Bar Association Din- 
ner on May 8, at the Blackstone 
Hotel was the scene of an affair 
honoring Dean L. J. TePoel, dean 
emeritus of the Creighton Law 
School. 

Bar Association President Ed- 
ward G. Garvey welcomed those 
in attendance and introduced the 
following distinguished guests at 
the speakers table: Justice John 
Yeager of the Nebraska Supreme 
Court; Hon. John W. Delehant of 
the U. S. District Court; Joseph 
T. Votava, William C. Fraser, 


a 






Tet 


Fy oe ius 4 gb ai I 


May 8, 1957, at the Blackstone Hotel. 
were, from left to right: Mr. 


DeLacy, Dean L. J. TePoel, 






U. S. District Judge John W. Delehant, Mr. 


George Mecham, and Robert Mul- 
lin, Program Chairman. 

Mr. Garvey then presented Mr. 
George L. DeLacy, introductory 
speaker, who related that Dean 
TePoel was born in Saunders Coun- 
ty in 1877, received his high school 
education in Lincoln and attended 
the University of Nebraska. Con- 
tinuing his education at Columbia 
University, Dean TePoel gradu- 
ated from its school of law and 
received his Master’s Degree in 
Political Science the same day— 


in 1905. 
i ar | vie ("i arn Inet: 
teh ae 
hi hh le 
y! 
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Dean L. J. TePoel was honored at a banquet given by the Omaha Bar Association 


Distinguished guests at the speakers table 
George N. Mecham, Supreme Court Justice John 
W. Yeager, Omaha Bar Association President Edward G. Garvey, Mr. 


George L. 
W. C. 


Fraser, and Mr. Joseph T. Votava.—Daily Record Photo. 


WESTERN NEBRASKA BAR MEETS 


The fo rty- 
ninth annual 
meeting of the 
Western Ne- 
braska Bar As- 
sociation was 
held at Sidney 
on June 29, 
1957. Patrick 
J. Heaton, of 
Sidney, presi- 
dent of the as- 





Charles W. Baskins 
sociation, was in charge of the 


program. 

The state bar association Insti- 
tute on New Legislation was pre- 
sented as a part of the program 
of the Western Nebraska Bar As- 
sociation, but attendance was not 
restricted to members of the West- 
ern association. 

Charles W. Baskins, of North 
Platte, was elected President for 
the next year and Donald Kelly, 
also of North Platte, will serve as 
Secretary. 
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Headquarters for 

NEBRASKA 

STATE BAR 
ASSOCIATION 


AFFILIATED NATIONAL HOTELS 


ALABAMA 
Hotel Admiral Semmes-_-_-_----- Mobile 
Hotel Thomas Jefferson_.__Birmingham 
DISTRICT OF COLUMBIA 


Hotel Washington__--__---- Washington 
INDIANA 























Hotel Claypool______--..-.- Indianapolis 
LOUISIANA 
Jung Hotel New Orleans 
Hotel DON0te...ccecnsene New Orleans 
ASKA 
Hotel Paxton Omaha 
NEW MEXICO 
Hotel Clovis Clovis 
SOUTH CAROLINA 
Hotel Wade Hampton_-_-_-_--_-- Columbia 
TEXA : 
Hotel Stephen F. Austin_.._---- Austin 
Hotel Brownwood_--------- Brownwood 
Hotel Baker Dallas 
Hotel Travis Dallas 
Hotel Cortez El Paso 
Hotel Buccaneer-_._.-......-- Galveston 
Hotel Galvez Galveston 
Hotel Jean Lafitte_.......... Galveston 
Coronado Courts...--..------ Galveston 







or, | 
\Tm. 


’ ee wm \ 


a fh, a es ek ek oS 


LE us (ie om ah er 


ann Pe) te Wh Wk Wn 
j- sem oe om oe le 


1&6 6 
ea 











MOTEL WADE HAMPTON = OUNTAIN. LAKE, VIRGINIA 
COLUMBIA, S. C. “OPEN JUNE Yet to Sart > 
Hotel Plaza Laredo 
Hotel Lubbock Lubbock 
Hotel Falls Marlin 
OE on cccinbweel San Angelo 
| ee San Antonio 
Angeles Courts___.-_------ San Antonio 


VIRGINIA 
Hotel Mountain Lake..Mountain Lake 
Hotel Monticello Norfolk 








NEBRASKA STATE BAR JOURNAL 











Nebraska Lawyer’s Desk Book (See President’s Page) 
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LAWYERS—FATHER AND SON 


Back Row—left to right. 





James L. Parmelee; Harris A. Poley; George Healey; 


George A. Munro; William A. Day; Patrick J. Heaton. 


Front Row—left to right. 


James L. Parmelee, Jr.; Harris A. Poley, Jr.; Patrick 


W. Healey; Robert A. Munro; William A. Day, Jr.; James L. Heaton. 


On June 22, the Supreme Court 
admitted a class of 68 applicants 
to the practice of law. All had 
successfully passed the bar exam- 
ination conducted by the Nebras- 
ka State Bar Commission. Of this 
number 15 applicants were the sons 
of members of the bar. Six of the 
lawyer-fathers appeared before the 
court to move the admission of 
the sons. Pictured above are the 
father-son teams who appeared be- 
fore the Supreme Court. Other 
lawyer-sons admitted on this oc- 
casion were: 

Robert D. Conover, of Bridgeport 
John J. Higgins, Jr., of Omaha 
John W. Kennedy, of Omaha 
Thomas J. Skutt, of Omaha 


John N. Marvel, of Omaha 
Joseph F. McGinn, of Council Bluffs 
James A. Burbridge, of Bloomfield 
James P. Monen, of Omaha 
Clark L. Wagner, of Omaha 
The complete list of successful 
applicants who were admitted on 
June 22 includes: 
Irving H. Bahde, Jr., Lincoln 
LaVon E. Billings, Lincoln 
Norman F. Bradshaw, Omaha 
James A. Burbridge, Lincoln 
Charles David Burns, Lincoln 
Domenico Caporale, Omaha 
Thomas D. Carey, Omaha 
Richard A. Childs, Lincoln 
Robert D. Conover, Lincoln 
Richard E. Croker, Colo, Iowa 
Noran L. Davis, Council Bluffs, Iowa 
William A. Day, Jr., Omaha 
Allen B. Edee, Lincoln 
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Arthur L. Foley, Omaha 


Robert William Gascoyne, Centralia, Il. 


Gordon L. Gay, Lincoln 

F. Parker Geesen, Seward 
Patrick W. Healey, Lincoln 
Clarence E. Heaney, Jr., Omaha 
James Leonard Heaton, Sidney 
John J. Higgins, Jr., Omaha 
Henry L. Holst, Lincoln 

H. Tracy Huston, Pawnee City 
Philip G. Johnson, Lincoln 
John William Kennedy, Omaha 
Vincent J. Kirby, Meadow Grove 
James M. Knapp, Lincoln 
Lloyd W. Knapp, Lincoln 
Simon C. Lantzy, Lincoln 
Willard D. Lorensen, Lincoln 
David F. McCann, Omaha 


Joseph F. McGinn, Council Bluffs, Ia. 


W. Richard McMartin, Lincoln 
John N. Marvel, Lincoln 
Raymond M. Millan, Lincoln 
John Philip Miller, Omaha 
James P. Monen, Omaha 
Branson Howard Moore, Lincoln 
James H. Moylan, Omaha 
Robert A. Munro, Kearney 
George E. Null, Lincoln 
Robert Thomas O’Leary, Omaha 
James L. Parmelee, Jr., Omaha 
James H. Phillips, Lincoln 
Harris A. Poley, Jr., Lincoln 
Donald F. Rocke, Lincoln 
Henry C. Rosenthal, Jr., Omaha 
Edward T. Rosse, Omaha 
Stephen M. Sawtell, Lincoln 
Jemes E. Schneider, Omaha 
William E. Seidler, Omaha 


Thomas J. Skutt, Omaha 
George Warren Sohl, Wahoo 
James Leo Spellman, Omaha 
Richard L. Spittler, Omaha 
Arnold J. Stern, Omaha 
Floyd A. Sterns, Lincoln 
Jerry Clifford Stirtz, Lincoln 
Jerrold Lee Strasheim, Lincoln 
Charles V. Swan, Superior 
Richard N. Thompson, Lincoln 
Howard E. Tracy, Lincoln 
Kenneth B. Treinen, Omaha 
Clark L. Wagner, Omaha 
John M. Winters, Omaha 
Bernard Wishnow, Lincoln 
Eugene Lee Wohlner, Omaha 
William R. Wolph, Lincoln 
Of the 68 new lawyers, 42 im- 
mediately applied for membership 
in the American Bar Association. 
Members of the Nebraska State 
Bar Commission who conducted the 
annual examination are Charles 
F. Bongardt, of Omaha; E. D. 
Beech, of Pierce; Wilber S. Aten, 
of Holdrege; Bern R. Coulter, of 
Bridgeport; Harry L. Norval, of 
Seward; George Healey and George 
H. Turner, both of Lincoln. 
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LET US RETAIN AND ENFORCE CANON al 


By HON. JOHN W. DELEHANT 


In practical realization, self go- 
ernment generally rests upon rules 
that have emerged out. of wisely 
conceived accommodation between 
variant positions. Most of our legal 
prescriptions of conduct have been 
hammered into their current form 
upon the anvil 
m™ of experience. 
It results that, 
in the process, 
they have 
undergone 
change in 
greater or less 
degree. Con- 
tinued living 

- with problems 
John W. Delehant has determin- 
ed the direction of their solution. 
To that evolutionary effort we are 
indebted both for the form and 
for the substance of much of our 
administration and our law. 

This history of reconciliation and 
change characterizes our judicial 
system, both civil and criminal. It 
may, indeed, be said to be peculiar- 
ly the product of experiment, the 
reasonable conclusion from centu- 
ries of study in the laboratory of 
day by day living. And its ac- 
ceptance is rarely, if ever, unal- 
terable. A program for the admin- 
istration of justice which may 
never be changed must eventually 
become anachronistic and inoper- 
able. Denied the possibility of re- 
medial correction, it will inevitably 
be discarded. And lawyers and 


judges, possessing wide influence, 






have long recognized that necessity 
of change and contributed to its 
rational achievement. 

I do not mean to say that the 
legal profession has always and 
unanimously promoted the im- 
provement of the administration of 
justice; for that is simply not true. 
By instinct and indoctrination law- 
yers are a conservative—not to say, 
reactionary—lot. Among them 
have always been considerable 
numbers who have believed de- 
voutly that, “Whatever newly is 
is wrong”; who piously close each 
day with the prayer, “As it was in 
the beginning, is now, and ever 
shall be, World without’ end, 
Amen!” Some of these worship- 
pers of yesterday are confronted 
among the opponents of every pro- 
posal for the revision of substan- 
tive law or procedure. And they 
possess a ponderable influence, for 
they are usually able and sincere. 
They not only say, they devoutly 
believe, that what served their 
grandfathers so well, and is so 
familiar to themselves, must nec- 
essarily be good enough for their 
grandchildren. Therefore, it is 
that almost every change in legal 
rule or practice has prevailed over 
the skepticism, or outright hostil- 
ity, of many genuinely good and 
successful lawyers. 

But, let this be asserted, it has 
prevailed, too, with the support and 


*Address delivered at Law Day Banquet 
of Creighton University, School of Law, 
May 6, 1957. 
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encouragement of many lawyers 
and judges who were unwilling 
to be “the last to lay the old 
aside”, who, though happy with 
their own lots and generations, 
were, nevertheless willing to im- 
prove them, to leave to their pos- 
terity legal systems superior to 
the ones which they had them- 
selves inherited. These have been 
the constructive force within the 
legal profession, neither espousing 
nor rejecting change because it was 
change, but appraising, and accept- 
ing or repelling, each proposed in- 
novation upon its merits. They 
have been the real conservatives 
in the fraternity, and to them so- 
ciety and the law owe a not in- 
considerable debt. 

What we in 1957 familiarly rec- 
ognize as courts are perhaps the 
most striking consequence of the 
evolutionary process I have men- 
tioned. There is no natural neces- 
sity that justice, either civil or 
criminal, among men be ad- 
ministered in and by tribunals 
identical with, or comparable to, 
our American courts. Nor has it 
always been so administered. Pre- 
scinding from, the adjudicatory 
practices of antiquity, and of much 
of the present world, there have 
been great change and variety in 
the matter and manner of judg- 
ment even during the fairly short 
historical life of the people who 
originated, and share with us our 
judicial system. The administra- 
tion of justice in ancient Britain 
was a very solemn function to be 
sure, but notably primitive and 
crude. We believe that we have 


largely improved upon its earliest 
results. We know that in form, 
in the technique of dispensing jus- 
tice, we enjoy an incomparably 
better system. 

One subject long and often dis- 
cussed in relation to the hearing 
of litigated cases is the publicity 
which should becomingly attend a 
trial. By publicity in this sense 
I mean the degree to which mem- 
bers of the public should be per- 
mitted to attend trials and the 
extent to which information should 
be generally disseminated respect- 
ing the hearing, its incidents and 
its evidence. 

That it is a subject not lightly 
to be appraised even a meagre 
recollection of history will affirm. 
Public trials have not always or 
everywhere been the accepted 
practice. It has not invariably 
been necessary to the validity of 
a conviction upon a serious crim- 
inal charge that the defendant be 
personally present during his trial. 
And the mere mention of the Court 
of Star Chamber recalls the bit- 
ter time when many of the most 
important of criminal trials were 
held secretly and without the al- 
lowable presence, or even the 
knowledge, of the members of the 
public. A defendant thus tried 
found himself isolated from family 
and friends, deprived of counsel 
in any real sense, and almost in- 
variably convicted and condemned 
without a record upon which he 
might seek review or correction. 
There was scant area within which 
the King’s justice had to concern 
itself with private right in the trial 
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of suits. : 

Let it be acknowledged that in 
England even before our revolu- 
tion most of the wrongs arising 
from the secret administration of 
justice had been corrected. Yet, 
its history was fixed firmly in Eng- 
lish memory. And the maladmin- 
istration by which George III had 
enraged Americans had included 
encroachments into the field of ju- 
dicial procedure. So, in their Dec- 
laration of Independence, the col- 
onists indicted the King, among 
other things “For depriving us in 
many cases, of the benefits of Trial 
by jury:—For transporting us be- 
yond Seas to be tried for pretended 
offenses.” 

But more to the present point, 
the newly established United States 
of America, mindful of the historic 
wrongs of Englishmen, included 
as Article VI of the Amendments 
to its Constitution, the declaration 
that: 

“In all criminal prosecutions, 
the accused shall enjoy the right 
to a speedy and public trial, by 
an impartial jury of the state 
and district wherein the crime 
shall have been committed, which 
district shall have been previous- 
ly ascertained by law, and to be 
informed of the nature and cause 
of the accusation; to be con- 
fronted with the witnesses 
against him; to have compulsory 
process for obtaining witnesses 
in his favor, and to have the 
assistance of counsel for his de- 
fense.” 

Mark that I have quoted the en- 
tire amendment, for there is a re- 


lationship in its several guarantees, 
deeply meaningful to its authors. 
But I am now interested directly 
only in its guaranty to the accused 
of “the right to a * * * public trial.” 
Its true significance is pertinent to 
the theme of these observations. 

Now, human rights of undoubted 
validity are often irrationally amp- 
lified or abused or perverted. Thus, 
we are told that during the trial 
of Aaron Burr before Mr. Chief 
Justice Marshall sitting on Circuit 
at Richmond, a young mountaineer 
armed with his musket appeared 
at the court house and even in 
the court room as a warning that 
a fair trial must be accorded to 
Burr whom he admired. In a 
more mature and refined genera- 
tion he would doubtless have been 
punished for contempt. But he 
was tolerated then. Incidentally, 
he was destined not too long there- 
after to be President of the United 
States. His name? Andrew Jack- 
son. 

In the youth of the nation the 
institution of a public trial was 
ordinarily a salutary feature of 
government. It was only occasion- 
ally abused. Sometimes it was 
made an instrument for the grat- 
ification of prurient curiosity; less 
frequently it was resorted to for 
the crowding of court rooms in 
order to influence juries, or even 
judges. A few mobs gathered at 
open trials. But what mob is 
more sinister than a throng which 
crowds a court room to support 
the prosecution of a hated defend- 
ant? Occasionally in urban cen- 


ters, and more frequently in the 
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frontiers of the country, the court 
room audience provided the in- 
spiration—if one were needed—for 
the raucous eloquence of the trial 
lawyer of the old school, and a 
term of court was something in 
the nature of an interval of theat- 
rical entertainment. 

But late in the nineteenth cen- 
tury, with the increased facilities 
of the telegraph and the daily 
press, the development occurred of 
the rapid and wide publication of 
daily, even hourly, accounts of the 
trials of certain notorious cases. 
Almost invariably, they were crim- 
inal trials in which an hysterical 
interest had been stimulated in 
advance of their opening by the 
very press which during their 
progress reported them in lurid 
fashion. An instance during the 
present century was the prosecu- 
tion of Harry K. Thaw for the mur- 
der of Stanford White. 

Still later, the problem became 
complicated by the development 
of radio broadcasting. And _ it 
seemed that the traditional news- 
papers and the newer radio serv- 
ices undertook to outdo each other 
in the immediacy and vividness of 
their reporting of trials. I may 
mention the nauseating Peaches 
Browning litigation, the so-called 
Hall-Mills murder trial and that 
of Bruno Richard Hauptmann. 
Each was a morbid and sordid 
case, coarse and raw in its reflec- 
tion of human depravity. I shall 
leave to the psychiatrists the task 
of explaining why so many people, 
so eagerly savored the repulsive 
details of those proceedings, with- 





out however agreeing in advance 
to concur in their conclusions. At 
the very least, they presented the 
administration of justice in a de- 
graded light. 

Admittedly, the presiding judges 
in the cited trials were not blame- 
less. In the most charitable ap- 
praisal of them, it may be consid- 
ered that they were weak admin- 
istrators of their respective courts, 
that they lacked resolution and 
courage. But that is too generous. 
More realistically, they were will- 
ing participants in the perversion 
of their forums. They were them- 
selves in the lime light; and they 
liked it. Within their court rooms 
they catered to the instruments of 
publicity, facilitated their own 
photographing, and contributed to 
the creation of incidents calculated 
to excite public interest and curi- 
osity. They were at the very heart 
of the degradation of the judicial 
office. For there is hardly any 
one more detestable than a public- 
ity seeking judge. 

I might recall for you some of 
the details of these judicial trav- 
esties; but I shall not do so. They 
happened so recently that they are 
quite familiar to this group of le- 
gal scholars. I think especially of 
the highly offensive broadcasts 
from barely beyond the Haupt- 
mann court room by a then some- 
what celebrated radio newscaster, 
now long dead. Almost from the 
inception of the trial, his reports 
were so vividly colored and edited 
as really to amount .to arguments 
to the public for conviction with 
capital punishment. And _ their 
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tenor never changed except to rise 
in intensity as the unholy show 
neared its climax. I suppose—for 
it is true—that I should ackowl- 
edge that even before the trial I 
cordially disliked him and _ that 
performance only slightly de- 
pressed his rating with me. 

As such things have a way of 
doing, these cumulating incidents 
served eventually to confound 
their actors. The bench and bar of 
the country along with many en- 
lightened representatives of the 
press and the radio took counsel 
upon methods of intercepting a 
trend which they acknowledged to 
be evil. Much research was pur- 
sued. Many conferences were 
held. And finally, on September 
30, 1937 the American Bar Associa- 
tion as a result of that joint study 
adopted two closely related new 
sections of its canons of judicial 
ethics. Their thought was not 
new, but they rather restated in 
the light of then recent events 
truths with which the legal pro- 
fession had long been familiar. 

I presume to recall at this point 
number 36 of those canons. It is 
entitled: 

“CONDUCT OF COURT PRO- 

CEEDINGS”. Its language is: 

“Proceedings in Court should 
be so conducted as to reflect the 
importance and seriousness of 
the inquiry to ascertain the truth. 

“The oath should be adminis- 
tered to witnesses in a manner 
calculated to impress them with 
the importance and solemnity of 
the promise to adhere to the 
truth. Each witness should be 


sworn separately and impres- 

sively at the Bar of the Court, 

and the Clerk should be required 

to make a formal record of the 

administration of the oath, in- 

cluding the name of the witness.” 
I shall not dissect or substantially 
discuss that language. But I do 
emphasize its declaration of 
the function of proceedings in 
court. They are an “inquiry to 
ascertain the truth”. That is their 
purpose to which all else must be 
subordinate and subservient. I 
ask that you be constantly mind- 
ful of that mission when anyone 
urges upon you the claim by one 
or another agency of the right to 
intrude into the court room and 
into judicial proceedings. 

But canon 35 is what chiefly 
concerns me tonight. Its present 
pertinent language, modified to 
cope with the most recent inven- 
tions, is: 

“Proceedings in court should 
be conducted with fitting dig- 
nity and decorum. The taking 
of photographs in the court room, 
during sessions of the court or 
recesses between sessions, and 
the broadcasting or televising of 
court proceedings are calculated 
to distract from the essential 
dignity of the proceedings, dis- 
tract the witness in giving his 
testimony, degrade the court, and 
create misconceptions with re- 
spect thereto in the mind of the 
public and should not be per- 
mitted.” 

Related to the foregoing canon, 
and having the force of law, is 
Rule 53 of the Federal Rules of 








90 NEBRASKA STATE BAR JOURNAL 





Criminal Procedure, effective since 
March 21, 1946, and promulgated 
by the Supreme Court of the 
United States for administration 
in all United States District Courts. 
It follows: 

“The taking of photographs in 
the court room during the pro- 
gress of judicial proceedings or 
radio broadcasting of judicial 
proceedings from the court room 
shall not be permitted by the 
court.” 

It is quite true that the sentence 
last quoted is directly effective in 
criminal proceedings only. But, in 
that it actually reflects a position 
invariably administered in all fed- 
eral court proceedings, and is un- 
limited in its language, it must be 
understood as expressing the Su- 
preme Court’s position upon the 
subject of publicity of judicial 
hearings irrespective of the char- 
acter of the business before the 
trial court. 

I shall expect you to recognize 
that neither Canon 35, nor Rule 53 
of the Federal Rules of Criminal 
Procedure interferes with the fa- 
miliar reporting upon trials in 
court by the traditional American 
press or by radio newscasters. 
Their right to inform the public 
factually of what has occurred dur- 
ing a court session is recognized 
and unhampered. What the canon 
and the rule both aim at, and un- 
dertake to intercept, are court room 
photography and the broadcasting 
of actual trials, either with or 
without pictured accompaniment. 
It is considered that the conven- 
tional reporting of judicial pro- 


ceedings both is a legitimate func- 
tion of the dissemination of news 
and has long been characterized 
by a becoming restraint and dig- 
nity reflecting high credit on the 
press. Abuses have been encoun- 
tered, to be sure; but it has been 
found expedient that they be dealt 
with individually and that the right 
of reporting be preserved. 

May I now be quite frank. I 
have already indicated that distin- 
guished members of the press and 
of the radio industry contributed 
to the committee work and inves- 
tigations that resulted in the ap- 
proval of the quoted Canon 35. But 
let me not be understood as inti- 
mating that either the press or the 
radio was unanimous in its ap- 
proval. It had the support of a 
substantial number of the more 
responsible members of the press. 
But, I presume no one knows or 
then knew whether it was ap- 
proved by a majority of the tradi- 
tional press. And certainly a large 
segment of the radio newscasters 
opposed and resented it. 

More recently, especially during 
the last seven years, members of 
the radio and television industry 
have actively advanced a program 
to abolish the restrictions of Canon 
35. They argue that they should 
be given free access to all court 
rooms and the right, in their sole 
discretion, to broadcast instantly 
to their patrons the living words 
and movements of trials. And the 


newspapers complain of the bar- 

rier which excludes their photog- 

raphers from the courts. 
Acknowledging that it is not re- 
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sponsive to the merits of their 
demands, I may be allowed to sug- 
gest that the objecting agencies 
have not lately behaved in such 
fashion as to support their pro- 
fessed capacity for self discipline 
in the enjoyment of the rights they 
seek. In the field of court room 
reporting, the newspapers and pe- 
riodicals went far towards the con- 
version into a farce of the prose- 
cution of the Sheppard murder 
case. Court room sketch artists 
and photographers, given latitude 
to which they were not ethically 
entitled, vied with each other in 
the sensationalism with which they 
graphically reported the _ trial. 
Newspapers and the press services 
magnified an isolated and appar- 
ently sordid murder quite beyond 
its reasonable and legitimate news 
significance. And on the whole, 
their performance, even as a re- 
porting assignment, was upon a 
pretty low level of competency. 
But the reporting of the Shep- 
pard trial was quite superior to 
the service of publicity in two 
guadily displayed recent senator- 
ial committee inquiries. I refer, of 
course, to the Kefauver committee 
investigation into organized crime 
and to the McCarthy-Army hear- 
ings. It has, in fairness, to be 
acknowledged that the political ov- 
ertones of both of those projects 
were sorely tempting to the ex- 
hibitors. In the former the grand 
inquisitor was himself a recognized 
candidate for the presidency of the 
United States. 
tigation of the supposedly evil 
witnesses whom he pilloried served 


And his every cas- | 


to proclaim anew that his own 
heart was pure. Just who had 
what ambitions in the McCarthy- 
Army travesty I shall leave to your 
individual recollections and con- 
clusions. In both episodes, tele- 
vision may be thought to have 
come into its own, to have sold it- 
self, so to speak. I am not too 
sure that it did not sell itself “down 
the river”. I shall not argue 
whether, on the whole, the Amer- 
ican people pretty generally con- 
cluded thereafter to await the 
morning paper or the convention- 
al news broadcast for information 
upon comparable subjects. I ven- 
ture the personal opinion that very 
many of them did. 

As a refreshing contrast in the 
same field I mention the hearings 
of the more recent Watkins com- 
mittee. Proceeding in public ses- 
sions, but with unbothered dignity 
and punctuality, that group lim- 
ited its testimony to the subject 
matter committed to it. And 
whether one agrees or disagrees 
with its conclusion, he has to ad- 
mit that under all of the circum- 
stances it was arrived at with a 
minimum of distraction and ir- 
relevancy. 

The opponents of Canon 35 gen- 
erally proceed upon a premise that 
is quite invalid. Resorting to the 
sixth amendment to the constitu- 
tion, which I have quoted, they 
proclaim that they have a consti- 
tutional right to be present with 
all their trappings at every trial, 
and to record in their respective 
ways and proclaim to their patrons, 
their readers, observers and hear- 
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ers, exactly what transpires in the 
trial. And with an amusing pseudo 
altruism, they plead the cause of 
their patrons, who, they are per- 
suaded, possess the constitutional 
right to have them present and 
render that service of information. 
But, manifestly, their contention is 
simply untrue. Let us again re- 
call the amendment. “In all crim- 
inal prosecutions, the accused shall 
enjoy the right to a speedy and 
public trial.” To begin with, it 
has to do only with criminal prose- 
cutions. It is, therefore, complete- 
ly unconcerned with, and confers 
no rights upon any one in relation 
to, the vast field of civil litigation 
which engages our courts during 
most of their time. Then, the only 
person to whom it assures any right 
at all is “the accused”. He is guar- 
anteed the right to a speedy trial, 
to the end that he may not be 
charged with crime and then be 
imprisoned indefinitely and forgot- 
ten; and to a public trial, so that 
he may not be the victim of Star 
Chamber secrecy. The instruments 
of publicity, and the members of 
the public as such are guaranteed 
no right at all by virtue of that 
language. 

The distinction just adverted to 
has lately received graphic judicial 
illustration. A spoiled son of a 
prosperous family was being tried 
in a New York state court on the 
charge of being a procurer of illicit 
sexual liaisons for substantial 
prices. The testimony was natur- 
ally salacious, and it was in the 
way of being reported with dis- 
gusting thoroughness. The trial 


judge, thereupon, mistakenly and 
over objection of the defendant, ex- 
cluded the press from the court 
room during the testimony for the 
state of at least some of the women 
whose favors were charged to have 
been the subject of the defendant’s 
unholy commerce, while admitting 
the press during the rest of the 
trial. In United Press Associations 
v. Valente, 120 N. Y. S. 174, repre- 
sentatives of the press attempted 
to compel the judge to recognize 
their right to attend and publish 
news of the entire trial. But the 
court (not the trial judge) rejected 
the effort and denied the existence 
of the asserted right. Some of 
the language of the decision may 
be instructive. It follows: 

“The public interest in a pub- 
lic trial stems not from a right 
of every citizen to be a specta- 
tor, but consists in keeping the 
fabric of society from being in- 
jured by the destruction of the 
civil rights of the individual. 
Public interest in such cases is 
secured by giving to persons ac- 
cused of crime the opportunity 
to vindicate their own basic 
rights for their own protection. 

“The intention of the guaran- 
tee of a public trial could hard- 
ly have been to vest in each cit- 
izen a cause of action to compel 
his admittance. If so, there have 
been sensational trials that could 
not have been conducted in any 
court house in the United States 
* * * The direction that trials 
in all courts shall be public and 
that every citizen may attend 
the same, even if construed in 
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the most literal sense, was given 
to judges concerning how they 
should conduct their courts in 
the interest of the parties be- 
fore the court, and not designed 
to create causes of action in out- 
siders to meddle in the adminis- 
tration of justice between liti- 
gants while trials are in pro- 
gress.” 

And now to draw the contrast 
and emphasize the meaning of the 
constitutional guaranty, consider 
another phase of the same incident. 
Upon the trial, the defendant was 
convicted and sentenced. He ap- 
pealed from the judgment of con- 
viction and the sentence, and his 
conviction was reversed and a new 
trial ordered because of the vio- 
lation of his constitutional right 
to have a public trial. He, there- 
fore, was adjudged to have had a 
very real right whose denial was 
error; but the press associations 
were held to have had no rights at 
all that were violated. Incident- 
ally, he was later retried and 
again convicted and_ sentenced. 
And, as I recall, he has only re- 
cently completed the service of the 
sentence finally pronounced against 
him. His initial victory proved, 
therefore, to be largely academic. 

There is venerable authority up- 
on the point. One of the greatest 
lawyers in American history was 
Thomas M. Cooley. A brilliant 
scholar and practitioner at the bar, 
he had a distinguished career as 
a justice of Michigan’s supreme 
court, as a professor of law in the 
University of Michigan, and as a 
lecturer and writer upon legal sub- 


jects. In his authoritative treatise 
ON CONSTITUTIONAL LIMITA- 
TIONS, he wrote: 
“The requirement of a public 
trial is for the benefit of the ac- 
cused; that the public may see 
he is fairly dealt with, and not 
unjustly condemned, and that 
the presence of interested spec- 
tators may keep his triers keen- 
ly alive to a sense of their re- 
sponsibility and to the import- 
ance of their functions; and the 
requirement is fairly observed 
if, without partiality or favorit- 
ism, a reasonable proportion of 
the public is suffered to attend, 
notwithstanding that those per- 
sons whose presence could be of 
no service to the accused, and 
who would be drawn hither by 
a prurient curiosity, are exclud- 
ed altogether.” 
That language fairly and objective- 
ly states the issue and its answer. 
Within its thought, our courts have 
long exercised a broad discretion 
in admitting and excluding spec- 
tators from trials. Thus, potential 
disturbers or agitators have been 
excluded; children and adolescents 
have found the doors barred to 
them, especially during trials 
whose details, by common con- 
sent, they should not hear; persons 
have been denied admission whose 
impulse to attend was clearly root- 
ed in their own nasty minds; and 
the number of observers has been 
wisely limited to those whom the 
court room’s spectators’ benches 
would comfortably seat without 
commotion. 

The last thought prompts a ref- 
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erence to an architectural devel- 
opment with which we are all fa- 
miliar. The court rooms construct- 
ed in pioneer times were large, 
often intolerable accoustically. 
They were so designed out of a 
recognition of the dramatic ingre- 
dient of the trials of those days. 
Some of them survive and are use- 
ful principally as auditoriums for 
the larger community meetings. 
During trials the court personnel 
rattle around in their too spacious 
precincts. But rooms erected re- 
cently or now for court purposes 
are, by contrast, very small, with 
adequate space for the function- 
ing of the court, jury, counsel, 
parties and witnesses, and only a 
few benches for bystanders. It is 
simply recognized that, by and 
large, people no longer attend 
trials, that they duly allow the lit- 
igants to attend to their own busi- 
ness. For that is what a civil 
lawsuit is, the business of the par- 
ties to it. And criminal prosecu- 
tions are largely so, though con- 
cerning them, a reasonable allow- 
ance must be made for the inter- 
est of society in criminal justice 
to the end that security and sta- 
bility may be preserved. 

In approaching the difference of 
opinion that has prompted this talk, 
one has to start with an unbiased 
appreciation of the real purpose of 
a judicial trial. Whether criminal 
or civil, whether before a jury or 
to a judge alone, a trial is, as 
Canon 36 declares, an “inquiry to 
ascertain the truth”. Basically the 


truth thus to be ascertained lies 
in the realm of fact. 


Trials, to 





be sure, also involve the applica- 
tion of legal principles to the facts 
as ascertained. But the ministry 
of evidence is to point the way to 
factual truth for the guidance of 
the finder of facts, be it jury or 
judge, and for the judge’s deter- 
mination of what law shall be ad- 
ministered. In testing whether a 
suggested practice shall be suffer- 
ed to characterize a trial, a judge 
has to inquire whether it will pro- 
mote or hamper the ascertainment 
of truth or have no consequence 
at all upon that purpose of trial. 

It is not an overstatement to 
maintain that judges almost in- 
variably, and lawyers with few, 
if any, exceptions, are sincerely 
devoted to the fact finding func- 
tion of the courts, and resolved 
to reject as inadmissible any in- 
strumentality seeking hospitality 
in the courts’ precincts, which may 
either circumvent that function or 
impair the fidelity of its exercise. 
That resolution has prompted 
them with striking unanimity, 
first to devise and thereafter to 
preserve Canon 35. For Canon 35 
is a standard erected by the Amer- 
ican Bar Association, by the prac- 
ticing bar. Though heartily ap- 
proved, it has merely been re- 
spected and followed by the courts. 

Upon that thought I pause to 
note that foes of the canon some- 
times urge against it that it is 
not a statute or even a rule of 
court, merely a declaration of opin- 
ion by the Bar Association. Very 
well. Who, better than the work- 
ing lawyers, know the problems 
of the courts? Who has a stake in 
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their wise solution, equal to that 
of men whose very life is the serv- 
ice of justice, who daily frequent 
the courts in support of the inter- 
ests of their clients? And who 
has information comparable to 
theirs upon which to arrive at 
such a solution? The bench has 
traditionally sought the counsel of 
the bar in all of its questions hav- 
ing to do with public relations. 
Upon those questions the bar is 
the most surely informed segment 
of the public. But Canon 35 has 
a sanction in addition to its ap- 
proval by the American Bar As- 
sociation. It was welcomed and 
has been adopted and administered 
by the courts themselves with a 
degree of unanimity which is dis- 
couraging to its detractors. And, 
let it be repeated that within the 
limitations of its applicability, Rule 
53 of the Federal Rules of Criminal 
Procedure which I have quoted is 
binding as a matter of law. 

What, in point of fact, is to be 
said concerning the consequence 
upon the ascertainment of truth, 
of the taking of photographs during 
trials and the broadcasting and 
telecasting of trials? As matters 
presently stand they would un- 
questionably and very crudely in- 
terfere with it. The roving press 
photographer with his familiar 
techniques, the television cameras, 
the broadcasting equipment and 
their ubiquitous personnel must in- 
evitably add up to a downright 
nuisance. One who doubts that un- 
kindly appraisal must not have 
been a television addict in April 
and May, 1954. I can easily recall 


the presumption with which the 
services of communication pushed 
around even members of Senator 
McCarthy’s committee. 

But bad as it is, that is all on 
the merely physical side. And 
technicians tell us that they have 
about perfected machinery where- 
with they can broadcast or televise 
a judicial proceeding without be- 
ing either seen or heard by any 
person in the court room. That 
would, indeed, overcome the intru- 
sive crudity which I have just re- 
called, overcome it entirely if the 
machinery be perfect, otherwise 
proportionately. 

However, it would leave uncor- 
rected and untouched the much 
deeper and more serious mental 
and psychological aspect of the 
matter. For the perfect inquiry 
into the truth, it is imperative that 
all persons engaged in it be unin- 
fluenced and unbothered. These 
include the judge, the court staff, 
the lawyers and the witness. Per- 
haps I should say, especially the 
witness. Anything that is calcu- 
lated to influence or disturb the 
speech and action of any of those 
participants in a trial is, to the 
extent of its interference, unde- 
sirable. 

All of us who have lived long in 
the courts know the real difficulty 
with which, even under the most 
favorable circumstances, the ascer- 
tainment of basic truth is beset. 
Bring into court the best informed, 
the most honest witness, and let 
him be examined and cross exam- 
ined at length. With every extra- 
neous influence barred the task of 
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the witness is hard; he undergoes 
a genuine ordeal. It is rarely, in- 
deed, that he will or can give his 
testimony in the clear and un- 
troubled fashion in which he would 
narrate it if he and the judge were 
visiting casually and alone. Many 
things disturb him; the novelty of 
testifying, the solemnity of the 
oath, the sombre austerity of the 
room, the robed judge upon the 
bench, the spectators, however 
few, the witnesses waiting to fol- 
low him, the lawyers about whose 
office he has some naive notions, 
the official court reporter seated in 
front of him intent upon recording 
even his vagrant and halting re- 
marks, and the newspaper reporter 
with his notebook of whose purpose 
the witness is somewhat aware. 
Doing his very best, he inevitably 
fails perfectly to set out his recol- 
lections. 

And let it be supposed that the 
witness is also the defendant in a 
serious criminal trial. Unless he 
is a seasoned criminal, a multiple 
loser, his emotions are in such 
disorder that he almost inevitably 
fails fairly to represent himself. 
An example may be in order. Af- 
ter conviction either on a plea of 
guilty or through a contested trial, 
and before pronouncing sentence, 
a judge invariably asks the de- 
fendant, in substance, whether he 
has anything to say why sentence 
should not be imposed upon him 
or which would enlighten the court 
touching the nature of the sentence 
to be imposed. Any one who has 
repeatedly asked that very import- 
ant question is aware how rarely 


the defendant is able helpfully to 
answer it, helpfully either to him- 
self or to the judge. He is agitated, 
humiliated and all but paralyzed. 
And he usually declines to speak, 
however urged, and despite his 
frequent awareness of material 
calculated to support his position 
before the judge. 

Not only witnesses, but also the 
personnel of the court, and even 
the judge, are acutely aware of the 
nervous tension under which their 
duties are performed. Be the case 
on trial criminal or civil, a great 
deal is at stake, someone’s prop- 
erty or claim either for damages or 
under contract, his good name, his 
civil rights, his personal liberty, 
even his life. Handling business 
of that austerity no one proceeds 
lightly or incautiously. And that 
is notably true of the judge. More 
than his associates, he is aware 
what depends on the day’s pro- 
ceedings. 

All of this is true even in our 
present courts which the agents 
of publicity stigmatize for their 
cloistered detachment. Imagine 
how the problems would be magni- 
fied by the intrusion of radio 
broadcasting and television and 
press photography. Putting aside, 
though it can not be wholly disre- 
garded, the persistent presence in 
court of operators and their facili- 
ties, lowering the barrier to those 
agencies would make every judge, 
clerk, marshal, bailiff, court re- 
porter, juror, witness and litigant 
aware that everything he said or 
did, his every gesture and betrayed 
emotion were being recorded for 
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public performance, before curious 
and critical audiences without 
known limitations of area or num- 
bers. 

The effect would necessarily be 
degenerating. Again I mention 
without argument the Kefauver 
and McCarthy exhibitions. The 
greatest consequence would be 
noted in the witnesses who would 
either weigh all their sentences in 
the light of their broadcast signifi- 
cance, or become ludicrously theat- 
rical or terror stricken. Remem- 
ber that few of them are persons 
familiar with the problems of pub- 
lic appearance. By way of under- 
statement, they would not give 
their testimony well. Counsel 
would be gravely affected. The 
publicity and its implications 
would not be lost on them. Some 
would try to use the occasion for 
personal aggrandizement. Almost 
certainly, more and worse con- 
tempt proceedings would ensue. 
And mistrials for inadmissible con- 
duct of attorneys would become 
much more common. We very 
rarely encounter them now. Court 
attendants would aim as much at 
pleasing their broadcast public as 
at the performance of their drab 
official duties. Even judges would 
not be immune. Intermediate rul- 
ings upon evidence, and trial mo- 
tions, charges to trial juries, the 
empaneling of juries and the charg- 
ing of grand juries would too sure- 
ly be colored and flavored by their 
immediate projection beyond the 
court room. For there always 
have been, and are, judges here 
and there who resentfully fancy 


themselves to be prima donnas con- 
demned to silence by the sternness 
of their jobs. I acknowledge the 
temptation to recall by name a 
few of them, but shall put it aside 
as unbecoming and somewhat faith- 
less to my obligation in the lodge. 

All of that does not promote, 
but rather hampers, if it does not 
actually thwart, the ascertainment 
of truth. Truth is best understood 
if one comes by it quietly without 
distraction. That is no less true 
in court than in the laboratory, 
the library, the class room or the 
public forum. Whatever in court 
does not contribute to the untroub- 
led quest of truth ought not to be 
there. And being outside, it ought 
not to be admitted. 

Another reflection is in order. 
Almost nothing that happens dur- 
ing a trial is apt material for pub- 
lic reproduction. It rarely instructs 
and still less often decently en- 
tertains. Upon that note I remind 
you that some—though not as much 
as is popularly supposed—of the 
evidence received is unfit for gen- 
eral dissemination. I am _ think- 
ing now of the coarse, vulgar and 
sordid stuff we have sometimes to 
hear. There is other material over 
which rational forbearance should 
spread the mantle of silence. With- 
in it are the details of domestic 
discord and the manifold problems 
of juvenile irregularity. Rational 
and creditable journalism in search 
of “news that’s fit to print”, dis- 
dains to exploit it and wisely deals 
with it, if at all, with restraint and 
anonymity. Society is not helped 
by the bold display of such things. 
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I doubt that many people have 
been averted from alcoholism or 
other debauchery by the explora- 
tion of skid row. And an unimagin- 
able proportion of the day by day 
trial grist is intolerably dull and 
dreary and meaningless even to a 
court room observer. Believe me, 
it is often so devoid of human in- 
terest that we who must compre- 
hend it have occasionally to pinch 
ourselves to keep awake. It does 
not at all live up in its thrills to 
its advertising. And I am per- 
suaded that those who would ex- 
ploit it, would eventually acknowl- 
edge their sore disappointment, if 
their wish were granted. 

Perhaps it is juvenile to do so, 
but I can not forbear to suggest 
that there is a gross indelicacy in 
looking at and listening to a per- 
sonal quarrel between our neigh- 
bors. And most trials have in them 
something of that nature. I can 
understand that some idle busy- 
body, hearing the couple next door 
in a domestic brawl, might go out 
and hang up the family wash, the 
better to hear the recriminations. 
Or, such a person might seek a 
vantage point from which to hear 
more surely of the waywardness 
of a neighbor’s son or daughter. 
But the reflection is not pleasant 
or the picture pretty. It should 
not lead us to provide the facili- 
ties wherewith the appetite for 
gossip may be gratified indefinite- 
ly and in upholstered ease. There 
is danger that we may tempt the 
young, distract the mature, and 
corrupt the senile. Yes, I shall al- 
low the last phrase to stand, for 


nothing is filthier than a nasty old 
mind. 

By these few considerations, and 
many others that the proper limits 
of these observations exclude, I 
am persuaded that Canon 35 was 
wisely conceived, and is still a 
provident safeguard. It is neces- 
sary that we remember the mis- 
ion and function of our courts and 
preserve and promote them. We 
must not be tempted by specious 
arguments to strip them of their 
dignity and austerity. A genera- 
tion which translates into jazz the 
great operas and symphonies of 
the musical world, may not be ex- 
pected reverently to deal with the 
place or the institution of human 
justice. Nor will it reckon upon 
the probable consequence of its 
profanation. The place in our so- 
ciety of the court must be pre- 
served. It must be our pride to 
see that it is becoming and secure. 

Responsive to an insistent and 
highly organized demand, the 
American Bar Association is cur- 
rently engaged in an objective 
study, with a view to the deter- 
mination whether it shall retain, 
unaltered, or fortify, or relax, the 
restrictions of Canon 35. Not in- 
frequently courts have also re- 
cently engaged in the reexamina- 
tion of their positions touching it. 
I am aware of a considerable mea- 
sure of indulgence in relation to 
the subject that, on occasion, has 
been granted in some individual 
trial courts of Oklahoma, of course 
with expected individual flattery 
by the agencies of public informa- 
tion towards the  liberalizing 
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judges. And you are all undoubt- 
edly familiar with the action of 
the Supreme Court of Colorado 
upon the question, which, in effect, 
committed its answer in individual 
instances, and upon a court to court 
basis, to each trial judge. That ac- 
tion naturally exposed each trial 
judge to “divide and conquer” 
strategy on the part of the pur- 
veyors of publicity. I shall not 
speculate how far it was motivated 
by considerations of terror, per- 
suasively pressed upon the mem- 
bers of an elective court. It is 
my present purpose merely to urge 
upon you who love the law, and 
justice which is its objective, the 
careful study of this subject which, 
in our day, is of serious, even vital, 
concern. And I ask earnestly to 
argue for the preservation of those 
restraints by which in our judicial 
trials we assure the unbothered and 
critical pursuit of the truth. 

May I ask your indulgence for 
this final and personal thought. In 
offering these observations I have 
endeavored to think and speak 
temperately and to suggest nothing 
in anger. I have to confess that I 
have been inclined to wrath on sev- 
eral of the occasions when I have 
heard Mr. Walter Winchell launch 
into this controversy with his char- 
acteristic extravagance. But the 
profession of journalism is not to 
be appraised in terms of him or 
of his companions at the transom 
or in the sewer. I have observed 
discussions of the subject by others 
which I have regarded as rational 
and constructive, however I may 
have dissented from their theses. 


And, certainly, I have offered 
nothing under the smarting of un- 
pleasant personal experience, for 
I have had none. Throughout the 
now more than fifteen years of 
my official service I have enjoyed 
the utmost cooperation from and 
with the press. In all that I have 
had to deal with, it has performed 
its ministry with courage, integ- 
rity, self discipline and becoming 
restraint. I have occasionally been 
made aware that some of its mem- 
bers have entertained opinions con- 
cerning Canon 35 that have varied 
profoundly from mine. But they 
have differed as the gentlemen 
they are, and have appreciated 
fully and graciously our respective 
functions in the dispensation of 
justice. To the press of the fed- 
eral judicial district of Nebraska, 
as well as of those other districts 
within which my official service 
has been performed, I owe and 
hearily acknowledge both deep 
gratitude and the utmost respect. 





NOTICE 


The October issue of the 
Journal will contain an 
address delivered by John 
Charles Daly, noted news 
commentator and Vice 
President of the American 
Broadcasting Company, 
presenting the views of 
his industry on Canon 
35. 
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INSTITUTE ON LAW OFFICE MANAGEMENT, 
CREDIT TRANSACTIONS, AND BUSINESS 
ASSOCIATIONS TO BE HELD AT CREIGHTON 


The Creighton University School 
of Law will sponsor a legal insti- 
tute on September 6 and 7 in co- 
operation with the Nebraska State 
Bar Association for members of 
the bar and Creighton law alumni 
in nearby states. There will be 
no registration fee. 

The institute will feature dis- 
cussions by nationally and locally 
prominent attorneys on the sub- 
jects of “Law Office Management,” 
“Credit Transactions,” and “Busi- 
ness Associations.” Highlighting 











the section on “Law Office Manage- 
ment” will be a discussion of such 
topics as “organization and man- 
agement of a law office,” “office 
equipment,” and “accounting pro- 
cedures.” A panel on “Credit 
Transactions” will be devoted to a 
discussion of “The Time Sale Fi- 
nancing Problem.” Of consider- 
able importance and highly contro- 
versial, this topic will be treated 
from the viewpoint of both seller 
and buyer. A comparison of the 
various forms of business organ- 


- 





View of Entrance to Creighton University Student Center where September 


Institute will be held. 
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ization in light of the problems 
of the small businessman will be 
the subject of a panel discussion on 
“Business Associations.” 

The institute will be held at 
Omaha in the modern, air condi- 
tioned Student Center which was 
opened by The Creighton Univer- 
sity last year (see front cover). 

















Twenty-eight Students Receive 
Creighton Law Degrees 


At the annual Commencement 
exercises on June 6, 1957 twenty- 
six senior law students received 
the Bachelor of Laws degree. De- 
grees were also conferred on two 
other students at mid year. All 
have passed the Nebraska State 
Bar Examination and have been 
admitted to practice. Four have 
also passed the Iowa examination. 
The names and addresses of the 
graduates are as follows: 

Norman Francis Bradshaw, Fort Worth, 
Texas 

Thomas D. Cary, B.S., Omaha 

Richard Edward Croker, A.B., Colo, Iowa 

Noran Lydell Davis, A.B., Council Bluffs, 
Iowa ; 

Arthur Lawrence Foley, A.B., Omaha 

C. E, Heaney, Jr., B.S., Omaha 

James Leonard Heaton, B.S.C., Sidney, 
Nebraska 

John J. Higgins, Jr., Omaha 


Equipped with complete dining fa- 
cilities and located conveniently 
to downtown Omaha, this new 
building will house all of the two- 
day program. 

Members of the bar will receive 
complete programs as soon as they 
are available. 


CREIGHTON UNIVERSITY 


SCHOOL OF LAW 


John William Kennedy, Omaha 

Vincent John Kirby, Meadow Grove, 
Nebraska 

David F. McCann, B.S., Omaha 

Joseph Francis McGinn, B.S., Council 
Bluffs, Iowa 

John Philip Miller, B.S.C., Omaha 

James Philip Monen, Omaha 

James H. Moylan, B.S., Bayard, Iowa 

Robert Thomas O’Leary, B.A., Butte, 
Montana 

Henry Conrad Rosenthal, Jr., Potter, 
Nebraska 

Edward Thomas Rosse, B.S., Omaha 

James E. Schneider, North Platte, 
Nebraska 

William Edward Seidler, A.B., Omaha 

Thomas James Skutt, B.A., Omaha 

Jumes Leo Spellman, B.S., Woodward, 
Iowa 

Richard Louis Spittler, Ewing, Nebraska 

Arnold Jay Stern, B.Sc. in Law, Omaha 

Kenneth B. Treinen, B.S., Sidney, 
Nebraska 

John Milton Winters, B.S.C., Omaha 


Lee Travis Magee, A.B., Omaha 


Rosemary Louise Mara, A.B., Grand Is- 
land, Nebraska 
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Professor Newhouse Awarded 

Ford Fellowship 

Mr. Wade J. Newhouse, Assist- 
ant Professor of Law, has been 
awarded a Ford Foundation fellow- 
ship for research in the field of 
International Law at Columbia 
University in 1957-58. Professor 
Newhouse is a graduate of the Uni- 
versity of Michigan and has been 
teaching Constitutional Law and 
International Law since coming to 
Creighton in 1953. He has been 
granted a leave of absence for the 
year 1957-58 to undertake the re- 
search under this fellowship. 


New Faculty Member 

Mr. Joseph S. Brock, Assistant 
Professor of Law on the faculty of 
the Chicago-Kent College of Law 
has accepted a position at Creigh- 
ton, effective in September. Profes- 
sor Brock has had broad experience 
in governmental and private prac- 
tice. He is a graduate of the Col- 
lege of St. Thomas and the Stan- 
ford University Law School, Stan- 
ford, California. During the year 
1957-58 he will teach Property, 
Constitutional Law and Criminal 
Law. 


Estate Planning Competition 

Award Winners 

The estate plans submitted by 
Richard Croker, David McCann, 
William Seidler and Henry Rosen- 
thal were adjudged the winners 
in the Estate Planning Competition 
sponsored by the Omaha National 
Bank. The prizes were $100, $75.00, 
$50.00, and $25.00. The competi- 


tion was open to senior law stu- 
dents in the Creighton University 


School of Law, who were enrolled 
in the course in Federal Taxation 
and Estate Planning. The course 
is required of all seniors. The 
competition was based on a hypo- 
thetical problem involving intri- 
cate problems of taxation, wills, 
trusts, future interests and related 
subjects. The competition was 
judged by a committee of local 
experts in the field of estate 
planning. 


Prizes and Awards 

John Winters, Omaha, Nebras- 
ka, was awarded the Senior Prize, 
a plaque awarded annually by the 
School of Law to the third-year 
law student who attains the high- 
est rank in his class. 

James Heaton, Sidney, Nebraska, 
received the Student Bar Associa- 
tion Plaque, awarded annually to 
the graduate recognized by the 
faculty for outstanding service to 
the School of Law during the law 
course. 

James Schneider, North Platte, 
Nebraska, was the recipient of a 
certificate and a years subscrip- 
tion to the United States Law 
Week, an award made by the Bu- 
reau of National Affairs to the 
third-year student who makes the 
most satisfactory scholastic prog- 
ress. 





Don’t forget the Legal Institute 
sponsored by the Creighton Uni- 
versity School of Law and Ne- 
braska State Bar Association on 
September 6 and 7; and the An- 
nual Meeting of the State Bar 
October 31 and November 1. 
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MEETING OF CENTRAL NEBRASKA 


BAR ASSOCIATION 


The annual 
meeting of the 
' Central Ne- 
braska Bar As- 
sociation was 
held at Broken 
Bow on May 
17, 1957, with 
Miles N. Lee, 
| of Broken Bow, 
* President of 
the association, 





Franklin L. Pierce 


presiding. 
The afternoon program included 
a report of the activities of the 


state bar association by President 
Barton H. Kuhns and a panel dis- 
cussion on “Trial Procedure from 
the Judge’s Standpoint” by Judge 
Harry A. Spencer, of Lincoln and 
Judge John H. Kuns, of Kimball. 
Speaker at the banquet was Chief 
Justice Robert G. Simmons, whose 
topic was “The Judiciary Around 
the World.” 

Elected President for the 1957- 
1958 association year was Franklin 
L. Pierce, of Grand Island. James 
I. Shamberg, also of Grand Island, 
will serve as Secretary-Treasurer. 


CORPORATION LAWS TO BE REVIEWED 


At the April 6, meeting of the 
Executive Council, the president 
was authorized to appoint a spe- 
cial committee of from three to 
five members to review the cor- 
poration laws of Nebraska and 
make such recommendations as 
may be desirable for possible 
amendments. 

In 1941 the association undertook 


NEW FILM AVAILABLE 


A new film suitable for showing 
at bar meetings has been an- 
nounced by Stephen E. Blewett 
and Associates, scientific consult- 
ants, of San Francisco. 

The film is a sound and color 
production entitled “The Scienti- 
fic Analysis of Auto Accidents” 
and has a running time of 22 min- 


a complete revision of Nebraska 
corporation laws and the legisla- 
ture of that year enacted its recom- 
mendations into what is now the 
present corporation law of this 
state. The new committee will 
make any suggestions it may have 
to offer as to desirable changes in 
the corporation law to the Execu- 
tive Council. 


utes. 

Any local or district bar associa- 
tion desiring to use this film as a 
part of the program of a meeting 
may secure a print without charge 
by ordering it through Hal Phil- 
lips and Associates, 9304 Santa 
Monica Blvd., Beverly Hills, Cali- 
fornia. 
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JOINT CONFERENCE PLANNED 


Future differences that may 
arise between lawyers and cer- 
tified public accountants over 
inter-relationships in _ financial- 
legal matters would be settled 
through joint “conference and co- 
operation” rather than court ac- 
tion under a new agreement 
reached between the American 
Bar Association and the American 
Institute of Accountants. 

The new ABA-AIA accord, 
adopted by the two national or- 


ganizations after two years of 
negotiations, recommends _ that 
there be established, in every state, 
a joint conference committee of 
lawyers and CPAs to consider dis- 
putes as they arise and to attempt 
to settle them by mutual agree- 
ment. 

In a joint report the Associations 
also recommended that the special 
negotiating committees of the 
ABA-AIA created in 1954 should 
continue to function on the na- 


IN MEMORIAM 


It is with deep regret that the Journal records the passing 
of these members of our Association: 


Clyde Barton Pawnee City 
Admitted 1914. Died May 1957 
W. Halsey Bohlke Hastings 
Admitted 1928. Died January 1957 
O. H. Doyle Lincoln 
Admitted 1913. Died April 1957 
Ivan D. Evans Broken Bow 
Admitted 1921. Died February 1957 
Leonard A. Flansburg Lincoln 
Admitted 1906. Died April 1957 
Joseph A. Flynn Omaha 
Amdtted 1931. Died 1957 

Edward F. Fogarty Omaha 
Admitted 1924. Died June 1957 

Dale G. Follett San Jose, Calif. 
Admitted 1951. Died 1957 

Donald Gallagher Chicago, Ill. 
Admitted 1920. Died February 1957 

Gilbert P. Hansen Omaha 
Admitted 1936. Died March 1956 

Reinhold R. Hofferber Omaha 
Admitted 1937. Died January 1957 

Lee Kelligar Auburn 
Admitted 1925. Died June 1957 

P. J. Kerrigan Kodiak, Alaska 
Admitted 1923. Died June 1957 

John P. Moore Omaha 
Admitted 1918. Died March 1957 





Kelso A. Morgan . Omaha 
Admitted 1909. Died May 1957 

James G. Mothersead Scottsbluff 
Admitted 1910. Died February 1957 

Grenville P. North Omaha 
Admitted 1921. Died June 1957 

C. G. Perry Gering 
Admitted 1914. Died June 1957 

M. A. Shaw David City 
Admitted 1919. Died June 1957 

O. E. Shelburn Alma 
Admitted 1904. Died February 1957 

John H. Steuteville Bridgeport 
Admitted 1899. Died January 1957 

Ralph E. Stover Omaha 
Admitted 1926. Died June 1956 

T. E. Sullivan Des Moines, Ia. 
Admitted 1926. Died December 1956 

R. C. Van Kirk Lincoln 
Admitted 1923. Died May 1957 

Floyd Viinson Monterey Park, Calif. 
Admitted 1943. Died February 1957 

Phillip M. Wellman Omaha 
Admitted 1924. Died February 1957 

Moses H. Wittstruck Lincoln 
Admitted 1918. Died June 1957 

Arthur B. Zimmerman 

Los Angeles Calif. 

Admitted 1920. Died 1956 
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tional level as the “National Con- 
ference”, and to assist state com- 
mittees in solving local disputes. 

In effect, the new agreement re- 
affirms the Statement of Principles 
adopted by the ABA and the AIA 
in 1951, upon recommendation of 
the National Conference of Law- 
yers and Certified Public Account- 
ants, as a guide to professional 
spheres in federal tax practice. 
It covers all lawyer-accountant re- 
lationships and seeks to substitute 
voluntary negotiations for litiga- 
tion in the settlement of contro- 
versies. 

The new arbitration plan as 
formulated by the special ABA- 
AIA committees outlines five spe- 
cific procedural steps to be taken. 
They are: 

1. The two professions continue 
to adhere to the 1951 Statement of 
Principles as a “guide to coopera- 
tion” in tax matters. 

2. Immediate consideration be 
given by state organizations of 
lawyers and certified public ac- 
countants in each state to creating 
a joint conference committee to 
consider such controversies as may 
arise. 

3. All disputes be referred as 
a matter of regular procedure to 
the joint state committee or, if 
none exists, to the National Con- 
ference, before there is any resort 
to litigation. 

4. Differences which cannot be 
resolved by state committees 


should be referred to the National 
Conference. In the first few years, 
the National Conference should be 
permitted to participate in consid- 


eration of local issues “which 
might serve as guides and prece- 
dents for other cases.” 

5. In the interest of uniformity, 
only one joint interprofessional 
conference committee be created 
in each state, and that “their struc- 
ture and procedure follow the pat- 
tern of the National Conference.” 

“It is hoped and believed,” the 
joint statement concluded, “that 
resolution of specific cases as sug- 
gested above will in time provide 
a body of precedent which will 
come to serve as a guide to mem- 
bers of the two professions. . . .” 

The joint statement was signed 
for the American Bar Association 
by William J. Jameson, of Billings, 
Mont., former President of the 
ABA and Chairman of the Com- 
mittee on Professional Relations. 
John W. Queenan, of New York, 
as Chairman of the AIA Commit- 
tee on Relations with the Bar, 
signed for the Institute. The joint 
report had the unanimous approval 
of the membership of both com- 
mittees, whose negotiations were 


authorized by the governing bodies 
of the ABA and the AIA. 
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You Can't Afford To Miss 


The 
ANNUAL MEETING 


of the Nebraska State Bar Association 


HOTEL PAXTON 
OMAHA 


OCTOBER 31 AND NOVEMBER 1, 1957 


INTERESTING AND INSTRUCTIVE 
SECTION PROGRAMS 


ENTERTAINMENT FOR THE LADIES 


ANNUAL DINNER THURSDAY, | 
OCTOBER 31, 1957 | 


The House of Delegates Will Meet on October 30, 1957 
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Cooperation with 
Attorneys 
TRUST 
DEPARTMENT 


You can be sure we will do our part to 
protect attorney’s interests and those of their 
clients. Inquiries concerning the many fidu- 
ciary services of our Trust Department are 


invited! 
NATIONAL BANK of COMMERCE 
13th & “O” Streets Lincoln, Nebraska 





™*\ Member Federal Deposit Insurance Corporation VA 
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Established 1886 318 South 19th Street 
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R. A. TALBOT, Publisher A. H. HENNINGSEN, General Mgr. 
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